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EMPLOYMENT RELATIONS TRIBUNAL

ERT/RN 258/11

RULING
Before:-

Rashid Hossen 


-
President

Geeanduth Gangaram

-
Member

Philippe Edward Blackburn
-
Member
RenganadenVeeramootoo    
-
Member

In the matter of:-
Mr Purussram Greedharee

 (Disputant)


And

(1) Mauritius Ports Authority
 
 (Respondent no. 1)    
(2) Cargo Handling Corporation
 (Respondent no. 2)
On 28th March 2011, the Disputant reported to the President of the Commission for Conciliation and Mediation the existence of the labour dispute between himself on one hand and the Mauritius Ports Authority and the Cargo Handling Corporation on the other hand, as borne out by a referral letter dated 3rd June 2011 and signed by the President of the Commission for Conciliation and Mediation.  The referral further stated that since no settlement had been possible at the level of Conciliation, the Disputant requested the Commission to refer the matter to the Employment Relations Tribunal for arbitration and the Commission “is therefore referring the labour dispute to the Employment Relations Tribunal for arbitration in terms of Section 69 (7) of the Employment Relations Act 2008.”

The Terms of Reference read:-

“(i)
Whether the Mauritius Ports Authority should have calculated my retirement pension and benefits on the hypothetical salary of a workshop supervisor (re-styled into that of Superintendent equivalent to the grade of plant supervisor at the Cargo Handling Corporation or otherwise.”

(ii)
Whether my retirement pension and benefits should have been calculated on my last monthly earnings of Rs 25,241 (Rs 17480 + 3391.71 + 4370 at the Cargo Handling Corporation Ltd or otherwise.”

Mr M. Oozeer, Principal State Counsel for Respondent no. 1 raised a formal objection to the effect that the matter should not be proceeded with an objection based on the three following limbs:-
(1) in view of the referral by the President of the Commission of Conciliation and Mediation, the Tribunal has not been properly seized in accordance with the provisions of the Employment Relations Act 2008;

(2) the President of the Commission for Conciliation and Mediation refers to two employers whereas as a matter of law a dispute is between a worker and an employer;
(3) the Terms of Reference stipulate the dispute to be between the employee and the Director General of the Mauritius Ports Authority and the General Manager of the Cargo Handling Corporation Ltd whereas the referral letter mentions the dispute to be between the employee and Mauritius Ports Authority and Cargo Handling Corporation.

With regard to the first limb Counsel submitted that as per the referral document, same had been submitted at the request of the employee.  Procedures concerning referrals by the Commission to the Tribunal are set out at Sections 68 and 69 of the Employment Relations Act 2008.  Section 69 Subsection (7) of the Employment Relations Act 2008 provides as follows:-

“Where no agreement is reached in the case of a labour dispute reported by an individual worker, the Commission may, within 7 days, with the consent of the worker, refer the labour dispute to the Tribunal for arbitration.”
Counsel stressed that upon being seized of a labour dispute, the Commission is to hear the parties i.e. the employee and the employer and after such exercise has been carried out and no agreement having been reached between the parties, the Commission may and this is a discretion that is provided by law to the Commission which is to be exercised in a judicious manner and having regard to all the circumstances of the case, refer the matter to the Tribunal for arbitration.  A contrario under Subsection (7) of that section and after having heard the parties the Commission may in its own wisdom decide not to refer the dispute to the Tribunal.  Nowhere in the law is it provided that the Commission shall or may refer a dispute to the Tribunal at the request of the employee.  If that is the case then every time an employee makes a request to the Commission to be referred to the Tribunal the Commission will have no other choice than to refer all disputes to the Tribunal.  Since such provision is not in the law the Commission is defeating the philosophy behind Section 69 Subsection (7) of the Employment Relations Act. By referring a matter to the Tribunal at the request of an employee the Commission is not effecting the screening exercise regarding the strength and weakness of complaints made by employees. Counsel therefore submitted that a referral based upon a request of the worker is not in compliance with Section 69 (7) and should be considered to be flawed.  

With regard to the second limb of the objection, the Principal State Counsel submitted that we do not know whether we are in presence of one or two employers in the referral by the President of the Commission for Conciliation and Mediation wherein the President refers to two employers whereas as a matter of law a dispute is between a worker and an employer.  Counsel referred to the definition of labour dispute as contained in the Employment Relations Act 2008 to be “a dispute between a worker, or a recognised trade union of workers, or a joint negotiating panel, and an employer.”  In the heading of the referral by the President of the Commission for Conciliation and Mediation, the labour dispute is mentioned to be between Mr Purussram Greedharee and the Mauritius Ports Authority and the Cargo Handling Corporation.   The question which arises is whether an employee can have two employers given the definition of the “labour dispute” in the Employment Relations Act 2008 which refers to a dispute between a worker and an employer. According to Counsel, there is no dispute that the employer is the Mauritius Ports Authority i.e. Respondent no. 1 when one refers to the Statement of Case of the Disputant employee. Counsel finds it strange that the referral points towards the Cargo Handling Corporation to be the second employer when the Disputant employee’s services were loaned off to the Cargo Handling Corporation while being employed by the Mauritius Ports Authority.  There is no dispute that the employee for the purpose of his pension is to return back to the Mauritius Ports Authority on the establishment of the latter.  Counsel stressed that this is another flaw in the referral whereby it will create confusion as to the enforceability of an Award with respect to one or two employers.

During the course of his submission the Principal State Counsel added a third limb to his plea in limine in that the Terms of Reference annexed to the covering referral letter and both signed by the President of the Commission for Conciliation and Mediation differ with regard to the identity of the employers from those in the covering  letter itself.  The covering letter speaks of the Mauritius Ports Authority and Cargo Handling Corporation as employers whereas the Terms of Reference mentioned the Director General and the General Manager respectively of those bodies to be the employers.  According to Counsel the way the referral is couched unfortunately tends to show that the dispute is not between the employee and the Mauritius Ports Authority or the Cargo Handling Corporation which are both legal entities and as written in the Terms of Reference, it appears at least ex facie that document to be a dispute between Mr Purussram Greedharee and the Director General of Mauritius Ports Authority and secondly the General Manager of the Cargo Handling Corporation.  This is yet, according to Counsel, another flaw in the referral.  To conclude he added that the referral in toto is flawed and is not in compliance with the law.  He submitted that the Tribunal has not been properly seized as the procedural defect in this seizure is such that the Disputant employee cannot proceed with the present matter.

Mr J. Gujadhur, the legal representative for Respondent no. 2 concurred with Counsel for Respondent no. (1) to the effect that the matter should not be proceeded with inasmuch as the referral is flawed in law.  He raised a further point in limine to the effect that the Cargo Handling Corporation should not have been joined as a party and to that extent the referral is also flawed.  He referred to paragraph (6) of the Disputant’s Statement of Case in which Disputant conceded that he had been in the employment of the first Respondent and retired in 2006 from the employment of Respondent no. 1 which continued to exercise control on Disputant as employer.  Counsel submitted that on the basis of the Disputant’s Statement of Case, it is clear that there is no relationship at all between the Disputant and Respondent no. 2. What made the case worse for the Disputant is that he is being paid pension by the Mauritius Ports Authority, Respondent no. 1 ever since he moved to the latter’s employment.  He was only on loan at the Cargo Handling Corporation and when his services there were over, his business at Respondent no. 2 also came to an end.  The only relationship that existed for a while was while he was himself on loan at the Cargo Handling Corporation.

Counsel for the Disputant, Mr M. Nazurally submitted that the first issue that needs to be sorted out is whether in reality a dispute exists in the present matter and he agrees there can only be one employer.  According to him the Disputant was at some stage working at the Cargo Handling Corporation before his retirement and he refers to the employers as the “offending parties since there is an anomaly.”  Initially the three parties constitute to enter an agreement to which all signed and they must all bear the consequence of the agreement whereby the pension issue is taken on board by the Mauritius Ports Authority.  He conceded that the agreement does not take into account the aspect of promotion between the two employers although Cargo Handling Corporation has a duty to consider promotion when they know that an employee would be working at the company for a number of years.  The agreement is silent as to this.  Counsel submitted that the Mauritius Ports Authority remains the prime and main suspect in this case and refers to Section 56 of the Employment Rights Act 2008 with regard to joint liability of employer and job contractor.  At a later stage of his submission Mr Nazurally pointed out that we are to find out who bears the responsibility of promotion as there can be two employers.  An employer and a job contractor are jointly and severally liable for the remuneration in the case of pensioning off.  He regretted not being in a position to cite the relevant provisions of the law any further with regard to the joint liability.  He cited Section 64 Subsection (6) of the Employment Relations Act whereby the report of the dispute is to be in writing and specify the parties to the dispute.  It is for the Tribunal to decide further on the matter.  As regards the request made by the Disputant to refer the matter to the Tribunal, the latter has to look at the spirit of the law and that the referral came from the Commission and the Disputant was only told what could be done and that the request is not a directive given to the Commission.
TRIBUNAL’S CONSIDERATIONS

Section 64 (1) of the Employment Relations Act makes provision for a labour dispute to be reported to the President of the Commission for Conciliation and Mediation by or on behalf of any party to the dispute.


A labour dispute as defined under the Act is “a dispute between a worker, or a recognized trade union of workers, or a joint negotiating panel, and an employer which relates wholly or mainly to wages, terms and conditions of employment, promotion, allocation of work between workers and groups of workers, reinstatement or suspension of employment of a worker.”

Section 64 subsection (6) of the Employment Relations Act also provides that –

“(6) Every report of a dispute shall be in writing and shall specify –

(a)  the parties to the dispute;

(b)  the party by whom, or on whose behalf, the report is made;

(c) every issue giving rise to the dispute; and

(d)  a brief indication regarding the period of negotiations and the reasons why the dispute has remained unresolved.”
Section 65 empowers the President of the Commission to reject the report of a labour dispute under Section 64 above where he is of opinion that the dispute is not a labour dispute.


Section 69 provides for the procedure to be followed where an agreement has been reached following conciliation or mediation before the Commission. Subsection (7) to that section makes provision where no agreement has been reached in the case of a labour dispute reported by an individual worker whereby the Commission may, within 7 days, with the consent of the worker, refer the labour dispute to the Tribunal for arbitration.

We find no provision in the Employment Relations Act that allows the Commission to divert from this one and only referral procedure.  The Commission after attempting to reach a settlement which, it is understood, took place after hearing the case for each party entitled to be a party to the dispute and weighing the strength of each one case may decide to refer the matter for arbitration.  The law allows a discretion to be exercised judiciously before any matter is referred for arbitration.  Such referral will be complete if the worker or employee gives his assent to it.  But it can in no circumstances be at the request of the worker or the employee.


Although paragraph 15 of the Second Schedule in Part IV of the Employment Relations Act 2008 reads:-

“The Tribunal, the Commission or the Board may conduct its proceedings in a manner it deems appropriate in order to determine any matter before it fairly and promptly and may deal with the substantial merits of such matter with a minimum of legal formalities,”
the specific provision enacted by Parliament with respect to a labour dispute referral for arbitration cannot be digressed.

In Mrs Rungee and the Municipal Council of Quatre Bornes (ERT/RN 64/10), the Tribunal observed:-

“We need to draw the attention of the President of the Commission for Conciliation and Mediation once again of the provisions laid down in Section 69(7) of the Employment Relations Act 2008:- 

“Where no agreement is reached in the case of a labour dispute reported by an individual worker, the Commission may, within 7 days, with the consent of the worker, refer the labour dispute to the Tribunal for arbitration.”
It was not for Mrs B. Rungee to request the Commission to refer the dispute to the Employment Relations Tribunal for arbitration.  Since no agreement had been reached, the Commission had a discretion, which is to be exercised judiciously, to refer the dispute to the Tribunal with the consent of the worker.  (Vide Award of L. Saleegram and New Educational College, i.p.o. Private Secondary School Authority [RN 22/10]).” 


The need for the Commission to satisfy itself of the existence of a labour dispute is essential and a referral that contains two parties as being the Employer as couched in the Terms of Reference clearly indicates that the Commission effected a lock, stock and barrel exercise instead of a proper screening and weighing of the strength or weakness of the complaint and identifying the “Employer”.  Bringing into the ambit of “Employer” the Director General of the Mauritius Ports Authority and the General Manager of the Cargo Handling Corporation Ltd only adds to the total confusion that characterizes the dispute, if any.  Such a referral amounts to a disregard of the form of legal process. 

“If a party does not know who his defendant is, his legal advisers should ascertain it for him.  He should go to Court to determine his rights and not to find out who his defendant is.  The appellant was unsure of who the defendant was.  He regarded Merville Beach Hotel Ltd (“the first respondent’) to be his employer by the fact that his salaries had continued to be paid by the first respondent and continued so to be so paid even after Naiade Resorts Ltd had taken over management of the hotel.  He regarded the other respondents, in the alternative, as his employer.  It is not the function of the courts to undertake an investigation as to who a claimant in any particular case should sue.  All that a plaint usefully requires is: the capacity of the parties, the cause of action and the remedies sought – each aspect based on material facts.”

On the issue of identity of the Employer, we find it apposite to quote the following:-

“Although, as indicated earlier, the applicant reported the dispute against the only person whom it could, by law, cite in the matter, namely the employer, that is the Government of Mauritius, and the parties consistently referred to the Government in their written statements and submissions, the Tribunal, incorrectly, described the other party as “The Minister of Civil Service Affairs & Employment” in the “interlocutory findings” and, in its award, as “The Ministry for Civil Service Affairs & Employment”.  This has, as can be seen, caused unnecessary complications, besides not being in accordance with the law. Neither a Minister, nor a Ministry, is an employer, and it is for the Government not the Tribunal to determine how and by whom it should be represented.” (The Government General Services Union v. (1) Mr Harris Balgobin (2) Mr Nunkoomar Deerpalsing (3) Mr Farojdeo Hemraj (4) The Ministry for Civil Service Affairs and Employment, represented by Mr Goordyal, Secretary for Public Service Affairs (5) The Civil Service Arbitration Tribunal [SCJ 338 of 1994].


“Employer” in the Employment Rights Act 2008 means –

(i) A person, enterprise or body of persons, who or which employs a worker and

(ii)  is responsible for the payment of remuneration to the worker.

Section 2 of the Employment Relations Act of 2008 provides that it includes a person, an enterprise, the State, a statutory corporation, a body of persons employing a worker, or a group of employers or a trade union of employers.

Terms of Reference are to be complete in themselves, numbering each labour dispute if any and setting them out clearly.  They must not be read by reference to the Applicant’s personal dispute.  Grounds of Appeal on a Judicial Review which aver that the Award has gone outside the Terms of Reference often necessitate consideration of the exact wording of the dispute.


An Award of the Employment Relations Tribunal which goes outside the Terms of Reference will be ultra petita and may be quashed just as any other Award.  (Baccus v Permanent Arbitration Tribunal [1986 MR 272]).  In Lucien v PAT [SCJ 224 of 1994], the Supreme Court stated with regard to the Terms of Reference:-
“We cannot, however, subscribe to the view, which is simply not borne out by the evidence, that the award is wrong in law on the face of the record or is ultra vires the terms of reference of the industrial dispute which was before the Tribunal.”
Terms of Reference which emanate from the Commission for Conciliation and Mediation remain a basis on which labour disputes are examined.  The Tribunal will be unable to proceed with labour disputes unless the Terms of Reference are in order.

Considering the flaws in the referral in the present matter, we need not address the issue whether the Cargo Handling Corporation Ltd should have been made a party.


We cannot help expressing our concern at the levity with which the Terms of Reference have been drafted and forwarded.


With regard to the contention that the Cargo Handling Corporation Ltd is a job contractor and has as its principal the Mauritius Ports Authority, we are unable to follow Counsel for the Disputant on that course.  A job contractor as defined in Section 2 of the Employment Rights Act 2008 –

“means a person who employs a worker to perform any work or service that the person has contracted to do or provide for another person.”

Ex facie the Disputant’s Statement of Case at paragraph 4 it is averred that the Disputant was transferred on loan to the Cargo Handling Corporation.  The proposition of Counsel remains far-fetched if not baseless and hopeless.

CONCLUSION


To the extent that this referral is not in accordance with the law, we are of the view that the present matter should not be proceeded with.  The disputes as per the Terms of Reference are accordingly set aside.
(sd)Rashid Hossen 
      (President)
(sd)Geeanduth Gangaram

      (Member)

(sd)Philippe Edward Blackburn

      (Member)
(sd)RenganadenVeeramootoo
      (Member)
Date:  23rd November 2011
