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MRS CALLOWTEE DASSYNE      (Disputant)
And

UNIVERSITY OF MAURITIUS   (Respondent)
The point in dispute in the present matter is:-

“Whether Mrs C Dassyne should perform the duties of Library Clerk (Personal) under salary Code 17 (PRB Report 2008) from 9.00 a.m. to 4.00 p.m. as conveyed to me in the letter dated 20 November 2008 and agreed between the University of Mauritius and myself on 29 January 2009 instead of the duties of Library Clerk (Roster) staggered hours under Code 20 as decided unilaterally by the University of Mauritius on 28 June 2010, or otherwise.”

Both parties were assisted by Counsel and there was no settlement reached between the parties.  The Tribunal thus proceeded with the arbitration of the dispute.  The Disputant deposed and she solemnly affirmed that the contents of her Statement of Case are true.  In cross-examination, she conceded that when she joined the Respondent, she signed the contract of employment, a copy of which was annexed as Annex A to Disputant’s Statement of Case.   She worked for a long period of time on roster before she was transferred to the Faculty of Science Medical Library (of the Respondent) where there were no staggered hours.  She accepted that in the letter issued to her (copy annexed as Annex B to her Statement of Case), she was informed that she was being posted there “with effect from 11 August 2003 until further notice.”   The Disputant agreed that there is no more any library at the Faculty of Science (Medical) and that same has been reverted back to the now only library at the Respondent, that is, the central library.  A copy of an option form signed by Disputant was produced and marked Doc A.  The Disputant is currently working on roster but she added that she was doing so under protest.  She was also referred to a letter emanating from the Ministry of Education and Human Resources (copy annexed as Annex II to the Statement of Case of Respondent).

Mr S Gungah, Assistant Registrar at the Respondent, then deposed and he solemnly affirmed to the correctness of the contents of Respondent’s Statement of Case.  He confirmed that the Disputant joined the University in 1992 and that the latter worked at staggered hours from 1992 up to 2003 when she was posted at the Medical Library.  Since the normal working hours there were from 09 00 hrs to 16 00 hrs, Disputant was not expected to work on roster.  In 2009, management decided to centralize all the libraries within the University to the main library.  Disputant was then requested to work on roster as she used to do initially.  Following the 2008 Pay Research Bureau Report, Mr Gungah stated that the Respondent in good faith asked Disputant if she wanted to benefit from the increment granted to Library Clerk (Roster).   When Disputant was posted back to the main library, she made representations and the respondent sought advice from the parent Ministry.

In cross-examination, Mr Gungah stated that apart from one Mr Bachoo and Disputant, the other Library Clerks who were already working on roster were merely “translated to their new grade”.  Mr Gungah averred that Disputant was given a choice and that ‘personal basis’ in her case related to the salary and not to the scheme of duties which had all along remained the same.  When Disputant was sent back to the main library, she was not given a choice.  The Respondent decided to send her back to the main library because the department where Disputant was working was being moved and also because Disputant’s contract of employment allowed same.   
Counsel for Disputant submitted that the Disputant was given a choice to work as Library Clerk (Roster) or Library Clerk (Personal) and she opted for Library Clerk (Personal) under which she had a new remuneration.  The Respondent replied to her and a new remuneration was allocated to Disputant.  Counsel submitted that a new contract was formed at that time since the job appellation was changed and the remuneration as well.  The Respondent by now imposing on Disputant to work on roster under a new remuneration has unilaterally breached the contract of employment.                  
Counsel for Respondent submitted that as per the contract of employment dated 16 June 1992 (vide Annex A to Disputant’s Statement of Case), the Disputant could be posted at any organization or department at any point in time.  She argued that there is no new contract as contended by Disputant and that the remuneration has not changed.  Counsel submitted that Disputant was working at staggered hours when she joined the Respondent and now that the post at the Medical Department has been abolished, Disputant has to work on staggered hours like everyone else at the central library.  

The Tribunal has examined all the evidence on record including the submissions of both Counsel.  The crux of the matter is whether the Pay Research Bureau has indeed created two new different grades and abolished the old existing grade of Library Clerk.  The “Errors, Omissions and Clarifications of the 2008 PRB Report” provides guidance on this.  Indeed, the Pay Research Bureau deliberately inserted under salary code UNI 17 that “Library Clerk” should read “Library Clerk (Personal)”.  Had this not been the case, one could have argued that reference to “Library Clerk (Roster)” under salary code UNI 20 was indeed a new grade.  But in the present case, there has been no creation of a new grade and Library Clerk at the Respondent has been changed to Library Clerk (Roster).  “Library Clerk (Personal)” is meant to cater for a special situation whereby two library clerks were already posted in specific departments at the Respondent where they were not expected to work on roster.  Provision was thus made whereby they would derive a personal salary (which was a comparatively lower salary) by nature of their posting in these specific departments where they would not be required to work on roster.  
The creation of new grades is considered in great length in the 2008 PRB Report and a list of guidelines for creation of new grades is even proposed as per paragraph 8.19 of Volume 1 of the Report.  It is clear that the Pay Research Bureau did not intend to create two new grades and the absence of a grade such as Senior Library Clerk (Personal) in the Report is telling.  

Now, the issue is whether Respondent can request Disputant to work on roster after having accepted the option of Disputant to be considered as Library Clerk (Personal).  The simple answer is yes.  The Tribunal will refer to the documents annexed to Disputant’s own Statement of Case.  Besides the fact that as per her contract of employment, the Disputant could be posted at any school or organisation of the Respondent, the Disputant was informed that she was being posted at the Faculty of Science Medical Library as Library Clerk with effect from 11 August 2003 until further notice (vide Annex B to Disputant’s Statement of Case).  When Disputant was rightly requested to confirm that she did not wish to be considered as Library Clerk (Roster) and thus would forego the additional increment to which she would otherwise have been entitled to, Disputant wrote the following:

“I am hereby informing you that I wish to be considered as Library Clerk (Personal) and not as Library Clerk (Roster) as I do not wish to work on a roster basis and I am also presently  [underlining is ours] not interested in the additional increment mentioned in your memo.”               
 But once the Library at the Faculty of Science had been relocated to the central library which was the only library at the Respondent where Disputant could offer her services, Disputant had to work according to the roster system put in place there.  In fact, she would be working on roster just like she was working initially before she was posted at the Faculty of Science Medical Library until further notice.  According to Annex I to the Statement of Case of Disputant, the normal opening hours of the University Library is from 08 00 hrs to 20 00 hrs.  The decision to relocate the Library at the Faculty of Science is a decision of the management of Respondent and similarly the decision to implement a roster system for library clerks working at the University Library emanates from management.  It forms part of the “pouvoir de direction” of management and the Tribunal will not intervene unless there is evidence that the Respondent is making an abuse of this “pouvoir de direction”.           
In the present case, there is no evidence of any abuse on the part of the Respondent and the latter is in fact merely complying with the recommendations of the 2008 PRB Report and more particularly paragraph 18.5.58 (Volume 1) which reads as follows:

“We maintain the recommendation that Management should ensure regular rotation of staff of such categories [reference here is to workers on shift, roster and staggered hours] in a spirit of equity to all employees.” 
Also, since Disputant is now being requested to operate on a roster basis, she will derive a higher salary as per the 2008 PRB Report.  She will thus be compensated for working on roster when compared to what she would have earned if she was still posted at the Medical Library which no longer exists at the Faculty of Science.  The Tribunal thus finds that the Disputant should operate on a roster basis and her salary scale as Library Clerk (Roster) will be under salary code UNI 20.

The Tribunal awards accordingly.        
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