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In the matter of:-


Mrs Mary Joyce Lai Chuck Choo


(Disputant)





And



    Mauritius Sugar Authority



(Respondent)


On the 29th of September 2010, Mrs Mary Joyce Lai Chuck Choo, the Disputant, reported the existence of a labour dispute between herself and the Mauritius Sugar Authority to the President of the Commission for Conciliation and Mediation.  In a referral letter dated 12th April 2011 the President of the Commission for Conciliation and Mediation informed the Tribunal that conciliation meetings were held at the Commission and no settlement has been possible on the matter.  The Commission is, with the consent of the worker referring the labour dispute to the Employment Relations Tribunal for arbitration in terms of Section 69 Subsection (7) of the Employment Relations Act 2008.  

The Terms of Reference read as follows:-

“Whether the monthly travel grant paid to Mrs Mary Joyce LAI CHUCK CHOO on a personal basis by the Mauritius Sugar Authority (MSA) since January 1997 should be reviewed from Rs 6000 to Rs 7350 with effect from July 2008.”


The Disputant was represented by Mr I. Collendavelloo, Senior Counsel.  Mrs O.G. Topsy-Sonoo, Acting Assistant Parliamentary Counsel represented the interest of the Respondent.


In her Statement of Case, the Disputant avers that it is not the first time that she is having recourse to statutory remedies in order to obtain her dues.  She is a Confidential Assistant and since January 1997, she has regularly been paid monthly travelling allowance.  On several occasions, the Respondent refused to pay her increases in travelling allowance although all other relevant members of the Respondent’s staff were awarded such increases.  On each such occasion the Disputant resorted to the appropriate procedures as a result of which she obtained her dues.  In 1997 she was drawing a monthly travelling allowance of Rs 3,500.  In July 1998, guided by the recommendations of the Pay Research Bureau (PRB) Report, Respondent granted an increase in the travelling allowance to all entitled employees except to her.  The Disputant then sought the intervention of the Respondent’s Board on this issue and her travel allowance was increased from Rs 3,500 to Rs 4,000 in February 2000.  In April 2002, the Respondent approved an increase of 20% on travel allowance to relevant employees but not to the Disputant.  The latter was only entitled to an increase from Rs 4000 to Rs 5000 following the intervention of the Ministry of Labour, Industrial Relations and Employment. There was the Doomun Report on Pay Structures and Conditions of Employment in 2003 whereby the travel allowance granted to the Disputant was maintained to Rs 5,000 on a personal basis.  In June 2005 the Respondent again granted an increase in the travel grant to all relevant employees except to the Disputant who then made a claim before the Permanent Arbitration Tribunal before which the Respondent agreed to pay to the Disputant an increase in the travelling allowance from Rs 5,000 to Rs 6,000 with effect from June 2005.  In July 2008, the Respondent again granted an increase of Rs 1,350 in the travel allowance from Rs 6000 to Rs 7350 to all entitled employees except to the Disputant.  The Disputant avers that the Respondent selectively deprives her of her increase in travelling allowance while providing same to all her other colleagues.

The Respondent filed a Statement of Case averring that the dispute was resolved by way of an agreement on the 11th May 2009 as per letter which the Respondent had addressed to the then Permanent Arbitration Tribunal.  As a conciliatory measure, Respondent had accepted to increase a travel grant from Rs 5,000 to Rs 6,000 on an exceptional basis and disbursement of arrears was eventually effected.  The Disputant was informed that in future the Respondent would only review or adjust the allowance in case of a major review in the remuneration structure at the Mauritius Sugar Authority.  It avers that there has been no review in the remuneration structure nor an increase in travel grant since the agreement was reached on 11th May 2009.  The salary scale of the post of Confidential Assistant does not provide for travel grant or travel allowance.  Instead, officers operating at this level are entitled to bus fare.  Respondent further avers that according to the Terms and Conditions of Employment at the Mauritius Sugar Authority, Disputant is eligible for the payment of a travel grant on a personal basis.  The Doomun Report spelt out that Disputant would no longer qualify for a travel grant following the implementation of the Report but has maintained such facility on a personal basis.  The main rational for the Salary Commissioner to award the travel grant to the Disputant on a personal basis was that the latter was not eligible for same.  Respondent avers that Disputant cannot be granted such increase as this would cause prejudice to other employees of the Authority who are at a higher level with more responsibilities but are not entitled to any travel grant as they have not reached the threshold of Rs 24,750.  The undue payment of a travel grant to the Disputant in 1997 was adjusted following the Balgobin Report.

The Disputant confirmed to the correctness of her averments in her Statement of Case.  She states she has been earning the travel grant since 1997 on a personal basis.  She produced a copy of an agreement to increase her travelling allowance dated July 2008.


Mr Jugdish Bundhoo, Deputy Director/HR Manager at the Mauritius Sugar Authority confirmed that the Disputant joined the Authority in 1985 as Confidential Secretary and was granted a travelling allowance in 1997.  Travelling allowance was paid to the lower level staff based on the provisions in the Pay Research Bureau (PRB) Report to all officers who earned a salary between Rs 11,200 to Rs 15,000.  The Sugar Authority was created in 1984.  The Disputant was the only one to earn that travelling allowance at that time.  In 1997 the Sugar Authority offered a salary increase of 11.5%.  Disputant started receiving a salary above Rs 11,200.  She then applied for the travel allowance because she had a salary which was above Rs 11,200.  Previously in 1998 there was a salary increase that resulted in a dispute before the then Permanent Arbitration Tribunal.  The private arbitration presided by the ex-President of the Permanent Arbitration Tribunal Harris Balgobin was instituted and the ex-President carried out a major salary review for the Authority.  The report was submitted in the year 2000.  In 2002 the Doomun Report came out granting among other things the travel allowance to the Disputant on a personal basis.  The witness added that it is in fact the travelling allowance that had already been granted in the past.  The first time Disputant was earning the travelling allowance was in 1997 and the Balgobin Report remained silent with regard to those earning allowances on a personal basis.  Management based itself on the recommendations of the PRB although the Authority is not governed by the PRB Report.  According to the witness the Doomun Report mentions that all eligible officers who according to that report are not entitled to the travelling allowance will continue to earn same on a personal basis.  They would receive a travel grant of Rs 5,000 a month on a personal basis.  The witness maintained that the Disputant is not eligible by virtue of that report to claim the increase since it concerns those earning Rs 24,750 or more.  According to the organigram of the Authority the Disputant would be at level 5, level EI and those at level 3 and level 4 (higher levels) who are Scientific Officers do not even earn the travel allowance.  The witness added that there was one officer who holds higher degrees and reported a dispute to the Ministry of Labour requesting the travel grant and his request was turned down.

In a brief address to the Tribunal, Counsel for the Respondent referred us to Dalloz on “Salaire” and “Usages”.  According to her the Disputant was granted the allowance on a personal basis and there is therefore no “caractère obligatoire” to increase it every time there is a general increase.


Counsel for the Disputant submitted in rebuttal that the allowance is not a “prime” but is rather part of her remuneration.  He further submitted that after Respondent granted the allowance if ever by mistake, it was for Management to put an end to it once it became aware of same.

Tribunal’s Considerations and Observations

It is not disputed that the Disputant has been receiving the travelling allowance as far back as 1997 and on various occasions whenever an adjustment was effected in the allowance, Management was willing to allow same to the Disputant on a special basis and that with a view to put an end to the dispute.

While the Balgobin Report remained silent on that issue, the Bundhoo Report recognized that those who are eligible but by virtue of that Report are no longer eligible will continue to be granted that allowance on a personal basis.  Paragraph 45.2 of the Report provides:-

“45.2 Travel Allowances/Grant

(a) Employees drawing monthly salary of Rs 45,000 but less than Rs 70,000 shall be paid a monthly travelling allowance of Rs 7,500 for attending duty and for official travelling.

(b) Employees not falling under (a) but eligible for 100% duty remission on a car shall be paid a monthly travelling allowance of Rs 6,000 for attending duty as well as for official travelling. 
(c) Employees not falling under (a) and (b) but drawing a monthly salary of Rs 24,750 or more and who use their car to attend duty shall continue to draw a monthly travel grant of Rs 5,000. 

(d) Employees who are at present eligible for a monthly Travel Grant and/or travelling allowance of Rs 5,000 but would no longer qualify for same with the implementation of this report, should continue to draw the Travel Grant of Rs 5,000 a month on a personal basis.”
Management has on another occasion submitted a document before the then Permanent Arbitration Tribunal agreeing to increase the travelling allowance of the Disputant in a spirit of reconciliation and mentioned in the agreement that it would not consider any further increase to the Disputant until the setting up of a Salary Review Commission.  Furthermore the Deputy Director of the Mauritius Sugar Authority has no idea of when such review if ever will take place.

We consider that given such uncertain future with regard to the setting up of a Salary Review Commission, the Disputant cannot suffer in the meantime.

The Tribunal is not to perpetuate a mistake committed in the past but it cannot at the same time interfere in the day-to-day administrative affairs of Management or any Management for that matter.  If the Authority views the increase in the travelling allowance of the Disputant to be an anomaly, it should have done needful to have it corrected as and when it arose instead of continuously approving same albeit in a spirit of a conciliation. 

The Deputy Director of the Authority pointed out that granting any more increase to Disputant would be unfair to those who earn more than Disputant.  On the balance of fairness we find the swing to be in favour of the Disputant.  Indeed the Deputy Director of the Authority could hardly substantiate the complaints of other officers.  None was before the Tribunal to support such contention.
With regard to the “doctrine” cited by Counsel for the Respondent, we quote here the relevant part of  Dalloz – “Salaire”, notes 93 et 94 under subtitle “Usages” –

“B. – Usages

1. Existence

93. – Conditions. -  Il y a usage dès lors que trois conditions sont remplies: généralité, constance, fixité (v. Fasc. 1-20).
Par  généralité,  on entend que l’avantage bénéficie à l’ensemble des salariés ou, tout au moins à une catégorie professionnelle déterminée.  Remplit cette condition une prime d’astreinte versée aux seuls salariés soumis à cette contrainte (Cass. soc., 4 juill. 1983 : Bull. civ. 1983, V, no 379).  Doit être cassé  l’arrêt qui, pour condamner l’employeur à rembourser une retenue de salaire, constate l’existence d’un usage constant au niveau régional sans établir l’existence d’un usage général pratiqué dans l’ensemble de l’entreprise (Cass. soc., 21 mai 1986 : Bull. civ. 1986. V, no235).  Sont caractérisées la généralité et la constance de l’usage lorsqu’il est relevé que le calcul des commissions avant escompte concernait l’ensemble des VRP et s’est toujours appliqué jusqu’en 1999  (Cass. soc., 4 avr. 2007: RDT 2006, p. 595, obs. G. Pignarre).
La constance implique  un renouvellement régulier de l’avantage et de l’absence de réserves.  Lorsque la pratique d’une augmentation de salaire sur la base des salaires réels est appliquée depuis quinze ans au moins les juges du fond peuvent en déduire que cette pratique constitue un usage (Cass. soc. 13 nov. 1986: D. 1987, somm. P. 210. Obs. Ph. Langlois).  L’unique versement d’une prime est insuffisant pour qu’il en résulte un usage obligatoire (Cass. soc., 21 juin 1979:Bull. civ. 1979 V, no567).
La fixité exigée par les tribunaux ne porte sur le montant de l’avantage (V, cependant Cass. soc., 24 févr. 2009: RJS 2009, no 433, le caractère de fixité de la prime est établi dès lors qu’un montant minimum a toujours été assuré aux salariés, même si son montant  précis a pu varier en fonction des années. – Cass. soc., 16 mars 1989, pourvoi no 87-41.105), mais sur son mode de détermination (Cass. soc., 16 juill. 1987: Bull. civ. 1987, V, no 499 – Cass. soc., 6 juin 2001, pourvoi no 99-42.486. – Cass. soc., 21 janv. 2003, pourvoi no 01-40.734).  Remplit cette condition une gratification de fin d’année égale au montant du dernier mois de salaire (Cass. soc., 17 oct. 1983, Sté Uniba c/ Petit).  Ne peut être réduite la prime qui, loin d’avoir un caractère discrétionnaire, n’a jamais cessé de progresser pendant 15 années, a toujours été calculée, servi suivant des règles arithmétiques précises, du moins selon une évolution sensiblement parallèle à celle des salaires et du coût de la vie (Cass. soc., 20 juill. 1978 : Bull. civ.  1978, V, no 611 – Cass. soc., 21 janv. 1976 : Bull. civ. 1976,  V, no 36. – Cass. soc., 22 mars 1979: Bull. civ. 1979, V, no 265. – Cass. soc., 9 déc. 1979: Bull. Civ. 1979, V, no 1023).  En revanche est dépourvue de tout caractère obligatoire la prime variable dans son montant et déterminé sans référence à un critère fixe et précis (Cass. soc., 26 févr. 1976 : D. 1976, inf. rap. P. 111: 7 juin 1979 : Bull. civ. 1979, V, no 489 : 22 janv. 1981: Bull. civ. 1981, V, no 56: D 1981, inf. rap. inf. rap. P. 434, obs. Ph. Langlois: 2 juill. 1987: Bull civ. 1987, V, no442 – Cass. soc., 16 juill. 1987: Bull. civ. 1987, V. no 499).

94. – Obligation. – À partir du moment où ces trios critères sont réunis, la prime est obligatoire (Cass. soc., 16 mars 1989 : Bull. civ. 1989, V, no 224).
Répond à ces critères :

· Une prime régulièrement versée à l’ensemble des salariés d’une société et dont les seules variations de montant correspondent à des absences et à un paiement prorata temporis (Cass. soc., 14 févr. 1996, pourvoi no 93-40.904).
· Une prime versée régulièrement à une certaine catégorie professionnelle de salariés et dont le montant était le même depuis plusieurs années (Cass. soc., 28 oct. 1998 : RJS 1998, no 1484).
· Une prime versée pendant quatre ans : le fait que l’employeur n’ait jamais fait figurer cette prime sur le bulletin de salaire du salarié et qu’il n’ait versé aucune cotisation de sécurité sociale sur ces sommes étant sans importance (Cass. soc., 28 févr. 1996, pourvoi no 93-40.883).
En revanche, ne présente pas un caractère obligatoire, une prime :

· Qui a été versée à un salarié l’année précédente dès lors que l’employeur soutient qu’elle était facultative et calculée en fonction des performances de chacun des salariés susceptibles de la percevoir (Cass. soc., 4 mars 1996, pourvoi no 93-40.782).
· Qui ne trouve son origine dans aucune source conventionnelle, qui ne dépend d’aucun critère fixe et précis et dont le montant a toujours été variable (Cass. soc., 13 mars 1996, pourvoi no 93-40.782)
· De « résultats » qui n’est pas fonction de la prestation de travail, mais des résultats financiers de l’entreprise et que l’employeur peut suspendre ou remettre en cause (Cass. Crim., 5 nov. 1996, pourvoi no 96-82.994).

· De bilan dont le versement, remis en cause chaque année, était décidé par le conseil d’administration. de la société en fonction des résultats de celle-ci (Cass. soc., 11 juin 1998 : RJS 1998. No 1219).
· Versée à un seul salarié (Cass. soc., 26 févr. 1985, pourvoi no 82-43.4-6) ou aux seuls salariés présents dans l’établissement à une certaine époque et non aux salariés recrutés ultérieurement (Cass. soc., 12 nov. 1979, pourvoi no 85-42.539). ”
Where we part company with Counsel for the Respondent is in her submission that Disputant was granted the allowance on a personal basis and therefore there is no obligation on the part of the employer to put her on board. Justice requires fairness to prevail.  Indeed it offends common sense and logic that once Management has agreed on the principle of a travel grant on a personal basis, it is understood that any variation in the price of same is to be taken into account not only for some employees but for all those whom Management has agreed to grant such allowance.  Disputant was granted the allowance on a personal basis precisely to be able to earn a similar benefit granted to others which otherwise she would not have been entitled to.
We hope that in future and until the setting up of the Salary Review Commission to correct such anomaly, whenever Management would consider any increase due to employees with regard to their travelling allowance, it would extend same to the Disputant instead of leaving her in the lurch and having to knock at the doors of Authorities to obtain justice.  Parties should not convert the Tribunal into an automatic price mechanism body.  
We, therefore, award the Disputant an increase in her travelling allowance as per the Terms of Reference.

(sd)Rashid Hossen

      (President)

(sd)Geeanduth Gangaram

       (Member)

(sd)Abdool Feroze Acharauz

      (Member)

(sd)Renganaden Veeramootoo
      (Member)
Date: 9 December 2011
