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MR VICKY DAMREE (Disputant)
And

MAURITIUS REVENUE AUTHORITY (Respondent)
The point in dispute in the present matter is:-

“Whether Mr Vicky Damree should be paid in the salary scale of Rs 26,000 x 800 – Rs 30,000 x 1000 – Rs 37,000 as from 1st July 2008 or otherwise.”

Both parties were assisted by Counsel and there was no settlement reached between the parties.  The Tribunal thus proceeded with the arbitration of the dispute.  The Disputant deposed and he stated that he had joined the Customs and Excise Department as Customs and Excise Officer before the setting up of the Mauritius Revenue Authority (MRA).  His duties included prevention of terrorism and illegal trafficking of smuggled goods, carrying out of valuation exercises, profiling of passengers, rummaging on ships and aircrafts, carrying out of surveillance works, performing registration works for Customs purposes and so on.  His work involved a lot of field work.  At the same time his work was technical since he had to be conversant with international laws, free port legislation and other relevant local legislation to prevent the landing and shipping of illicit goods as well as the export of these from Mauritius.  His legal and technical knowledge enabled him to perform his duty to inspect goods and documents.  The aim is to protect and collect revenue for the State.  In the same vein, Disputant stated that when goods are seized, he would participate in the destruction of prohibited goods whilst merchandisable goods are sent to auction sales.  Disputant averred that his job involves a lot of risks.  

Disputant also affirmed that the contents of his Statement of Case are true.  When the MRA was set up, all the various tax departments were regrouped under the MRA.  Disputant stated he is a Customs Officer I and he compared himself with the Assistant Revenue Officer in the ex-Value Added Tax (VAT) Department.  Prior to the setting up of the MRA, Disputant was a Customs and Excise Officer and his salary scale as per the Pay Research Bureau 2003 Report, started at Rs 7675 up to a maximum of Rs 15 000.  The salary scale for an Assistant Revenue Officer in the ex-VAT Department then started at Rs 9 000 up to a maximum of Rs 15 000.  Disputant averred that pre-MRA Customs and Excise Officers and Assistant Revenue Officers in the ex-VAT Department were considered to be of the same grade and status whereas now he has been pegged with Secretaries (in a category he referred to as Support Officers II) whilst ex Assistant Revenue Officers have been considered as Officers.
The disparity in the salary scales increased in 2006 post MRA with different top salaries in the two scales.  He averred that he performs more office and field works than an Assistant Revenue Officer.  The Disputant stated that customs officers made representations “after 2006” and that they were informed that the anomaly would be considered in the next salary review which was carried out in the year 2008 but to their dismay the gap was further increased instead of being reduced.  The Disputant produced a letter emanating from the Respondent dated 9 June 2006 addressed to one Mr Joomun together with a conversion table (Doc A) and a letter dated 2 February 2009 addressed to the same addressee (Doc A1).  A copy of a letter dated 13 June 2006 emanating from the General Secretary of the Federation of Civil Service & Other Unions was also produced and marked Doc B as well as a copy of a letter emanating from the MRA addressed to Mrs Ramsaid who was then an Assistant Revenue Officer posted at the VAT Department (Doc C).              
The Disputant stated that prior to the MRA there were seven grades at the Customs and Excise Department and now with the MRA there are six grades.  He conceded that when he joined the MRA he had to sign an Option Form but he averred that there was no choice and that he had to comply and then complain.  He averred that some of his colleagues would have signed the Option Form under protest.  He requested that the Tribunal corrects the discrepancy or anomaly and restores the relativity which existed between Customs and Excise Officers and Assistant Revenue Officers.  The Disputant made it clear that since initially there was already an ‘average difference’ in the salary scales of Customs and Excise Officers and Assistant Revenue Officers (of the then VAT Department), he was not claiming the same salary scale as that of the Assistant Revenue Officers but a lower scale in between that of MRA 3 grade and MRA 2 grade.  If there is no change in his salary scale, the disparity will persist and the gap will keep on increasing.  He referred to terms such as equal remuneration for equal work, equal opportunity, and acquired rights.

In cross-examination, the Disputant conceded that the grade of Assistant Revenue Officer no longer exists within the MRA.  When questioned as to any comparative exercise he would have carried out, Disputant referred to Annexes A and B to his Statement of Case which list out the job contents and nature of field and office work of the two categories of workers.  When questioned as to his basis for comparing the job of Customs Officer I with that of Assistant Revenue Officer, the Disputant stated that the Pay Research Bureau must have done quite some research and had put Customs and Excise Officers on a scale where the top salary (Rs 15,000) was the same as the top salary of the then Assistant Revenue Officer.  He stated that he had also contacted “unofficially” Mr Appana who was the then Director of the Pay Research Bureau.   
The Disputant agreed that the offer for his current employment was made to him by way of letter dated 9 June 2006 and that he agreed to same.  He then added that he had no choice and that he would have been jobless if he had not signed.  He also opted for the new terms and conditions following the 2008 salary review exercise.  He then averred that customs officers would have made representations since the year 2006 in relation to the alleged anomaly but he did not have any document to support same. 

Mrs S R Ramsaid then deposed before the Tribunal and she stated that she was an Assistant Revenue Officer prior to the setting up of the MRA and is now an Officer (at grade MRA 3) at the MRA.  She averred that “Customs Officers” and Assistant Revenue Officers were doing the same job except that “Customs Officers” were doing more than Assistant Revenue Officers.  She was of the opinion that the grade of Customs Officers must be reviewed and that both Customs Officers and Assistant Revenue Officers must now be considered as Officers.    

The Respondent did not adduce any evidence before the Tribunal.  

Counsel for Disputant submitted that the very small disparity which existed between the salaries of Customs and Excise Officers and Assistant Revenue Officers pre MRA has increased fifteenfold within a few years and this goes against the principle of equal work, equal pay.   He stressed on the testimony of Mrs Ramsaid and the realistic approach adopted by Disputant whereby he is not claiming a salary scale similar to that of officers of MRA 3 grade but proposing a salary scale in between that of officers of MRA 2 grade and MRA 3 grade.     If there was any difficulty with having a new scale, the Tribunal should have no difficulty in awarding the same salary scale as ex Assistant Revenue Officers.   He submitted that representations have been made once the injustice was created and the relevant officers were promised that their conditions would be reviewed, hopefully, favourably but unfortunately these have worsened.  He also hinted to principles such as equal work, equal pay; acquired rights and legitimate expectation.  He then referred to Section 28(4) of the MRA Act in relation to period of service of officers transferred to the MRA.  Finally, he stressed on the fact that no contradictory evidence has been led by the Respondent in relation to the contentions of Disputant including that Disputant does the same type of work and even more work than ex Assistant Revenue Officers.        
Counsel for Respondent submitted that the case of the Respondent rests on the averment at paragraph 2(h) of Respondent’s Statement of Case which reads as follows:
“There is no legal or rational basis for the Applicant to state that his salary scale is to be compared with that of an Assistant Revenue Officer within the former Value Added Tax Department.” 

He submitted that the MRA is a totally new creature and that the former post of the Disputant has been abolished and that the latter has been given a new letter of offer with new terms and conditions of work.  Likewise the post of Assistant Revenue Officer was abolished with the coming into play of the MRA so that the Disputant cannot now go back in time prior to 2006 and claim that his job should have been compared with that of an Assistant Revenue Officer.  Also, he stated that ex facie the documents produced the alleged disparity was raised for the first time on 12 May 2008.  He also criticized the contention of Disputant that his former job was comparable to that of an Assistant Revenue Officer whilst averring at the same time that he was doing more work than the Assistant Revenue Officer.  Yet Disputant was claiming a pay scale which is less than that of the MRA 3 grade.   Counsel then referred to Section 20 of the Employment Rights Act and submitted that the Disputant “has not demonstrated that he has been performing the same type of job”.  Counsel then referred to the case of Redcar & Cleveland Borough Council and Bainbridge &Ors [2008] EWCA Civ 885 and stressed on the fact that no evidence has been adduced of the circumstances in which the different grades were negotiated at the inception of the MRA and as to any negotiations as to why Customs Officer I should be at par with ex Assistant Revenue Officers.               

The Tribunal has considered all the evidence on record including submissions of both Counsel.  This dispute has been referred to the Tribunal under Section 69(7) of the Employment Relations Act by the Commission for Conciliation and Mediation.  We will comment on this referral later on after dealing with the merits of the dispute before us.  
For ease of reference, we will reproduce the point in dispute anew.  It reads as follows: 

“Whether Mr Vicky Damree should be paid in the salary scale of Rs 26,000 x 800 – Rs 30,000 x 1000 – Rs 37,000 as from 1st July 2008 or otherwise.”

The point in dispute as per the terms of reference refers to Mr Vicky Damree and it is not disputed that the latter is referred to as Customs Officer I at the MRA.  The terms of reference refer to a particular salary scale which is to run as from 1st July 2008 even though we do bear in mind the use of the term “or otherwise”.  Thus, the dispute is à priori not in relation to a revised salary scale for the Disputant as from 2006 when he joined the MRA.  

The basis of the claim of Disputant is that his salary scale is to be compared with that of an Assistant Revenue Officer within the ex VAT Department (vide paragraph 8 of Disputant’s Statement of Case).  In 2008, there was no Assistant Revenue Officer at the MRA and the evidence suggests that Mrs Ramsaid was on 9 June 2006 offered employment as Officer in the Operational Services Department (as per Doc C) at the MRA.  The latter eventually opted to be transferred to the MRA.  She was offered a salary (inclusive of benefits) at entry point of Rs 22,364.  Mrs Ramsaid has confirmed that she is at MRA 3 grade.  The Disputant is as from the year 2006 a Customs Officer I which is at MRA 2 grade.  To seek a different salary scale as from 1st July 2008 or otherwise, the Disputant is comparing the ‘job contents’ for a Customs Officer I and the ‘nature of field and office work’ of a Customs and Excise Officer (as per Annexes A and B to Disputant’s Statement of Case) with those of an Assistant Revenue Officer.  No reference is made at all to the duties and responsibilities of an Officer in the Operational Services Department. 

Section 20(1) of the Employment Rights Act provides as follows:

“Every employer shall ensure that the remuneration of any worker shall not be less favourable than that of another worker performing the same type of work.”
The Tribunal finds that there is no evidence before it that the Disputant as Customs Officer I in the MRA 2 grade is performing the same type of work as an Officer in the Operational Services Department or any other Officer in the MRA 3 grade at the MRA.  This is a major flaw in the dispute before us.  Also, the Disputant cannot compare the duties of ex Customs and Excise Officers with ex Assistant Revenue Officers when it is agreed that the salary scales of these two posts were not similar and that ex Assistant Revenue Officers were starting (prior to the setting up of the MRA in the year 2006) at a higher salary (Rs 9,000) than ex Customs and Excise Officers (starting at only Rs 7,675).       

This only shows that the simple comparison of duties as carried out by Disputant, even if it was found to be appropriate, is not enough to carry out a proper job evaluation exercise.  A job evaluation exercise is a scientific exercise and there are certain parameters which have to be identified and assessed in order of importance.  These parameters include qualifications and experience among others and which have been completely ignored in the present matter.  
Also, the Tribunal notes that there is evidence that Disputant signed and accepted an offer which was made to him in the year 2006 when he joined the MRA.  There is no evidence of any written complaint made on or about that time by or on behalf of the Disputant or any other Customs Officer I in relation to their grading.  There was a salary review exercise carried out at the MRA in the year 2008.  The Disputant conceded that he was given an option form and that he accepted the new terms and conditions.  Annex C to the Statement of Case of Disputant, which is a document dated 13 May 2008 emanating from Respondent, refers to a meeting held with Customs Officers I on the eve that is, on 12 May 2008, and refers for the first time to representations made for the adjustment/amendment to the salary structure at the MRA.  The content of this letter is telling and the second paragraph reads as follows:                
“As already explained to you, it would not be proper at this point in time, that is after two years’ of operation, to consider any representation regarding adjustment/amendment of the salary structure in the MRA.”

In the light of the conduct of Disputant to accept the offer made to him in the year 2006 to join the MRA, the absence of any evidence of written representations made before 12 May 2008 by Customs Officers I and the content of Annex C (above), the Tribunal is not convinced by the vague allegation made by Disputant that Customs Officers I had made representations against the salary structure since the year 2006.  From a reading of Section 28 of the Mauritius Revenue Authority Act, it would appear that Customs and Excise Officers were free to accept or refuse any offer made to them to join the MRA but that they had to take a decision.  Formal representations were made only in the year 2008 and even then Disputant agreed having accepted the new terms and conditions following the 2008 salary review.  The terms of an Option Form “to be exercised not later than Friday 13 February 2009” as per sub-annex D to Annex D to Disputant’s Statement of Case provides as follows:

“ …

2. I understand that acceptance of the revised emoluments will imply acceptance of the revised conditions of service spelt out in the above Circular Memo. (…) 
…
4. I understand that this option is irrevocable, and that the revised emoluments and conditions of service are binding upon me.”
Also, the Tribunal fails to see how principles such as acquired rights can apply in this particular case in view of the transitional provisions provided in the Mauritius Revenue Authority Act under Section 28 of the said Act.  There is even a provision to the effect that an officer who is transferred to the MRA under section 28(3)(a) of the said Act (applicable in the present case) “shall be transferred to the permanent and pensionable establishment of the Authority on terms and conditions, including accrued pension rights, which are not less favourable than those of his previous employment.”  Counsel for Disputant did not expatiate on how legitimate expectation applies in this particular case.  The Tribunal cannot find that the Disputant had a legitimate expectation to the salary scale he is now claiming as from 1st July 2008 or otherwise.  The reference to equal opportunities is also not convincing in the absence of any evidence in relation to some kind of discrimination.           
The case of Redcar & Cleveland Borough Council and Bainbridge & Ors (above) referred to by Counsel for the Respondent is not of much assistance to the Tribunal.  Also, Doc B merely shows that there were consultations and discussions with at least the Federation of Civil Service & Other Unions prior to the setting up of the MRA and that as at 13 June 2006 discussions had yet to be held or finalized on certain issues according to that Federation.  There is also reference to a “MOU”, which we understand to be a Memorandum of Understanding and according to Annex E to Disputant’s own Statement of Case, a Memorandum of Understanding was signed with the Federation of Civil Service & Other Unions.     
For all the reasons mentioned above and more particularly the wrong basis used for making the claim for an adjustment/ amendment to the grading structure in relation to Customs Officers I, the Tribunal has no hesitation in finding that the Disputant has failed to show that he should be paid in the salary scale of Rs 26,000 x 800 – Rs 30,000 x 1000 – Rs 37,000 as from 1st July 2008 or otherwise.  The dispute as per the terms of reference is thus set aside.     

As a concluding remark, the Tribunal will refer to Section 69(7) of the Employment Relations Act which reads as follows:

“Where no agreement is reached in the case of a labour dispute reported by an individual worker, the Commission may, within 7 days, with the consent of the worker, refer the labour dispute to the Tribunal for arbitration.”
In the present matter, it would appear that the dispute was reported by the Disputant as an individual worker to the Commission for Conciliation and Mediation.  It is apposite to note that from a reading of Section 69(7) of the above Act, the Commission for Conciliation and Mediation cannot refer to the Tribunal a dispute reported by a trade union.  The solution in that case eventually would be for the parties to jointly refer the matter to the Tribunal for voluntary arbitration if need be.  This solution and other avenues available to either party are in line with the emphasis laid down in the Employment Relations Act on the need for an employer or trade union of employers and a recognised trade union of workers to engage in collective bargaining.  In the present case, there are two hundred and one other cases pending before the Tribunal following referral by the Commission for Conciliation and Mediation for other ‘individual’ customs officers with the same terms of reference.  The fate of these cases will depend on this Award.  From the evidence adduced before us, there is evidence that Mr Vicky Damree is the President of the MRA Staff Association which is affiliated to the Federation of Civil Service & Other Unions.  

The Tribunal wonders whether it was the intention of the legislator to allow ‘individual workers’ to ‘seize’ the jurisdiction of the Tribunal in this manner when the latter belong to a class of workers which may be duly represented by a recognised trade union.  The Tribunal will however leave this issue open and it would be for the legislator to intervene if ever this was not the real intention.   
The Tribunal awards accordingly.        
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