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The present labour disputes have been referred to the Tribunal pursuant to Section 69 (7) of the Employment Relations Act 2008 on the following common terms of reference:

“Whether, I, (the disputant), as an employee posted at the Restaurant in the Kitchen Departments of Ile aux Cerfs, should work on a roaster of 4 days’ work and one day off as in the hotel, instead of 5 days’ work and one day off.”
There are in all 24 Disputants who were assisted by Counsel. The Respondent was also assisted by Counsel. Upon a joint motion from both Counsel, all 24 cases have been consolidated. Furthermore, both parties have put in a Statement of Case in the present matter. 
The Disputants have averred in their Statement of Case that there is a difference of twelve additional working days and ten rest days less between a 4 : 1 roaster and a 5 : 1 roaster. In support of this claim, four grounds have been put forward, namely that the employees posted at Ile aux Cerfs should not be excluded from the general rule for the 4 : 1 roaster; there is no service or technical constraints for the non-application of the 4 : 1 roaster at Ile aux Cerfs; there should not be any unwarranted discrimination in terms of condition of employment between employees belonging to the same categories; and at the level of the Commission for Conciliation and Mediation an offer was made on behalf of the Disputant that the roaster at Ile aux Cerf provide them with 6 days off per month.  
As for the Respondent, it has essentially averred in its Statement of Case that the Disputants are posted at Paul & Virginie restaurant at Ile aux Cerfs reckoning over 9 years’ service; as per established practice, they are granted 5 days off per month for which they make arrangements at the beginning of each month and are called to work on 4 : 1, 5 : 1 or 6 : 1 roasters depending on arrangements made on the said days off; workers at Le Touessrok (hereinafter referred to as the “Hotel”) work on a 4 : 1 roaster and work for a maximum of 8 hours per working day, 45 hours per week and perform night duties; the Disputants obtain 5 days off every month and are required to work for a maximum of 6 hours 30 minutes per working day, an average of 43 hours per week and are dispensed from performing night duties, save in exceptional circumstances. The Respondent has furthermore stated that the 30 minute boat shuttle from and to the mainland does not form part of the working hours and have denied that the Disputants are being treated in a discriminatory manner in their employment.   
Mr Chundun Gobin, Head Waiter, adduced evidence on behalf of the Disputants and confirmed what has been stated in his Statement of Case. He stated that he and the other Disputants who work at Paul & Virginie restaurant on Ile aux Cerfs do not work on a 4 : 1 roaster as is the case for other sections of the Hotel. Instead they work on an irregular roaster, i.e. 5 : 1, 6 : 1, 7 : 1 or 8: 1. By irregular, he explained that the roaster is not the same and it is done on the eve of every month. He expanded on his daily hours of work (7.45 am to 4.10 pm) which includes a two way 15 – 20 minute boat shuttle to and from Ile aux Cerfs. There are different sections at the restaurant, in which three employees work on 4 : 1. He produced a roaster sheet for the period 16th July to 15th August (marked as Document A) and a roaster sheet for the  period 15th April to 15th May 2011 in relation to the stewarding department at Ile aux Cerfs (marked as Document B). He also stated that at the Hotel, the workers perform night duties on shift and when they finish at midnight, they start work at 4 pm on the following day, however for them when they perform night duties they continue to work after 4 pm up to midnight, return home at 2 am and start work on a normal shift of 8 hours. Overtime is not performed on a daily basis. There are disparities with employees who work on a 4 : 1 roaster at the hotel inasmuch as when their roaster is out they know when they shall have their day-off and this towards the following year. In his case, his roaster is irregular and he does not know when his day-off is. His social life is affected as he cannot plan. He considers the boat shuttle to be part of his hours of work. Since 15 December 2002, the management announced that a 4 : 1 roaster shall be generally applied, however this was not applied for the workers at Ile aux Cerfs. He has written to human resource (“HR”), but they have never negotiated with the workers in relation to the demands made. Mr C. Gobin produced a petition dated 20th January 2007 addressed to the HR Department of the Hotel and Ile aux Cerfs (marked as Document C). Given this disparity, they (the Disputants)  are frustrated and it is unjust. There has been no response from management, no negotiations, the matter was referred to the Commission for Conciliation and Mediationand thereafter to the Tribunal. Mr C. Gobin also produced the report of the Commission (marked as Document D).  

When under cross-examination, Mr C. Gobin stated that he would have no problem if he is transferred to the Hotel to work on a 4 : 1 roaster; he does not agree that he works 6 hours 30 minutes per day; he performs night duties when there are reservations on Ile aux Cerfs, which is on average once or twice per month and five to seven times over the new year period.
Mr Illam Duymun, Human Resource Manager at the Hotel, was called to depone on behalf of the Respondent. He maintained what has been stated in the Respondent’s Statement of Case to be correct. He denied that there was a general 4 : 1 roaster in as much as at the Hotel and Ile aux Cerfs, there were employees since before 2002, who worked on a 4 : 1 roaster, working from 8 am to 4 pm including one lunch hour and they also have five days off including for those who work on Ile aux Cerfs. Employees, who work at the hotel and Ile aux Cerfs, who have started work after 2002 work nine hours including one hour lunch time and they have six days off. In relation to the restaurant, the workers (cooks, waiters and steward cleaners) posted there work on a 4 : 1, 5 : 1 or 6 : 1 roaster and have five days off per month. On the other hand, at the hotel, they work on 4 : 1, have six days off, work nine hours. However, they are some workers who have started before 2002, they have six days off and work eight hours. At Ile aux Cerfs, the employees do not perform night duties in relation to a set roaster, save for when there is a function for which they shall be requested to work night. However, in relation to the Hotel, the employees work day and night. In relation to the petition produced, it was confirmed that management did not respond to same. 

When under cross-examination, Mr I. Duymun notably stated that that a worker on a 4 : 1 roaster gets 72 days off per year and those on a 5 : 1 roaster get 60 days off per year; it may be possible that a worker on a 5 : 1 ratio may feel frustrated when compared to those on a 4 : 1 ratio; those on a 6 : 1 roaster work 39 hours per week, excluding the boat shuttle time and the one hour lunch time; at the restaurant, only workers who have been employed after 2002 get six days off, but they work from 8 am to 5 pm; in relation to night duty, he confirmed that it is only occasional for the employees who are posted at Ile aux Cerfs and that they are not obliged to do so.    

From the evidence that has been adduced by both parties during the course of the hearing, the following may be noted in relation to the present dispute:

(i) although it has not been challenged that the disputants do not work on a 4 : 1 roaster, on a 6 : 1 roaster they would be working on a 39 hours per week basis excluding the lunch break and boat shuttle time from and to the mainland;

(ii) from the roaster sheet produced by Mr C. Gobin (vide Document A), a roaster month is from the 16th to the 15thof the next month and the disputant does not work on more than a 6 : 1 roaster and even sometimes work on a 4 : 1 roaster;

(iii) however, the very same roaster sheet does show that there are workers posted at Ile aux Cerfs who are on some occasions working beyond a 5 : 1 roaster which does provide some support to the evidence of Mr C. Gobin that the roaster is irregular;
(iv) the complaint made by Mr C. Gobin to the effect that his roaster does not allow him to plan is unfounded as per the roaster sheets produced (vide Documents A& B), which does allow the worker to know when he shall have his days-off;    
(v) the disputant posted at the Restaurant at the Kitchen Department of Ile aux Cerfs do not perform night duties, are not obliged to do so and are only called to do so upon request in contrast to the employees posted at the Hotel; 

(vi) it has not been disputed that the employees who work at the hotel work nine hours per day (including the one hour lunch break) on a 4 : 1 roaster and work both day and night; and 

(vii) there is a sense of frustration felt by the disputants in relation to the workers at the hotel and this has been taken note of by the Respondent’s representative during the hearing.  
In relation to hours of work, the Employment Rights Act 2008 provides (vide Section 14 of the aforesaid Act) that the normal day’s work of a worker shall consist of 8 hours’ actual work which may begin on any day of the week. Moreover, every worker shall be entitled to a rest day of at least 24 hours in every period of 7 consecutive days. 

The Act also provides that the employer and the worker may agree as to the number of hours to be performed in excess of the stipulated hours where the exigencies of the business so require, however the worker must be given at least 24 hours advanced notice of the overtime (vide Section 16 of the Act).

Furthermore, the Catering and Tourism Industries (Remuneration Order) Regulations 2004 (GN No. 178 of  2004), in relation to hours of work, provide that the normal working week of an employee consists of 48 hours of work, which excludes the entitlement of the employee to a meal break of one hour and two tea breaks of fifteen minutes each on every working day. The employee shall also be entitled to a rest day in each working week which shall be a Sunday at least twice a month. However, no employee is required to work continuously for a period exceeding 16 hours. The Regulations also provide for payment of remuneration for extra work performed.
In the case of Hong Kong Restaurant Group Ltd v Manick [1997 SCJ 105], the Supreme Court made the following observation in relation to the hours of work provided for in the then Catering Industry (Remuneration Order) Regulations 1987 (which have been repealed and replaced by the present Catering and Tourism Industries (Remuneration Order) Regulations):
“Whilst the Catering Industry (Remuneration Order) Regulations 1987 provides that a worker is required to work 48 hours per week excluding meal breaks, there is nothing which prevents an employer from granting more favourable conditions of employment.”
In the same case, the following was also noted in relation to the powers of an employer:
“It must be borne in mind that the employer has the inherent power of administration and he can organize his business according to the exigencies of the service but within the labour law and its remuneration orders.”
It may be noted that the above principle has also been quoted in L’Ingénie v Baie du Cap Estates Ltd [2000 MR 38], where it was emphasized that the number of hours of work is a substantial term of a worker’s contract of employment which cannot be changed unilaterally. Furthermore, the Tribunal in its award in the dispute of G. Rousseau & ors and Le Warehouse Ltd (RN 1013 of 2010), where the issue in dispute was whether the management of the Respondent was justified in unilaterally changing the hours of work of the Disputant, has stated that:

“The change in the number of hours of work is a substantial one in the present case and this cannot be done unilaterally. However, we hasten to add that nothing prevents the employer from modifying those hours for the better running and exigencies of the business provided he pays for the overtime.”

Bearing in mind the terms of reference of the present dispute, the Disputant posted in the Restaurant at the Kitchen department of Ile aux Cerfs works at most on a 6 : 1 roaster, which would amount to 39 hours per week and is exclusive of the one hour meal break and the boat shuttle time. This is certainly more favourable than the normal working week of 48 hours of an employee in the Catering and Tourism Industry, and when compared to the employees posted at the Hotel who work eight hours per day exclusive of their lunch hour and also perform night duties.
Furthermore, with regard to the Disputant’s claim that the roaster is irregular, the employer’s inherent power to organize his business cannot be overlooked provided that that it is within the employment laws.  
Moreover, the Tribunal has not overlooked the sense of frustration that has been expressed by Mr C. Gobin at the disparity inasmuch as they claim that since December 2002 the management has stated that a 4 : 1 roaster shall be generally applied and this has not been implemented in relation to them; moreover, the management has never responded to the demands of the workers; and the management never responded to the petition addressed by the workers (vide  Document D). Although, the Respondent has taken note of this during the course of the hearing, one must bear in mind the principles and best practices of good employment relations (vide Section 97 of the Employment Relations Act 2008), and the need for there to be a good understanding between management and the employees for better employment relations.
It is apposite to quote from the award of G. Rousseau &ors and Le Warehouse Ltd (RN 1013 of 2010), which was followed in the award of The State Bank of Mauritius Staff Union and SBM Ltd (RN 1001 of 2010), in relation to section 97:

“On the principles of good practices of good industrial relations as provided for in section 97 of the Employment Relations Act, it is essential that there should be an ‘entente’ between the Employers and the Employees. Good human relations between Employers and Employees are essential to good industrial relations.

One should not lose sight of the fact that both Employers and Employees have a common interest in the success of the undertaking.”
Further, the Disputant have averred, in their statement of case, that there should not exist any unwarranted discrimination in the terms of condition of employment between employees belonging to the same categories. Although, Mr C. Gobin has maintained what has been stated in his statement of case, the Tribunal has however noted that no issues with regard to discrimination have been expressly raised by the Disputant during the course of the hearing. Nonetheless, it is akin to note what was stated in Police v Rose [1976 MR 79]: 

“To differentiate is not necessarily to discriminate. As Lysias pointed out more than 2, 000 years ago, true justice does not give the same to all, but to each his due: it consists not only in treating like things as like, but unlike things as unlike. Equality before the law requires that persons should be uniformly treated, unless there is some valid reason to treat them differently.”
This approach has been followed in Rodrigues Government Employees Association & Ors. v The Government of Mauritius [2000 SCJ 375], where in an action claiming that the defendant’s employment policy discriminates against public officers who originate from and are residents of Rodrigues, it was held that the policy does not amount to discrimination but constitutes a mere differentiation which is perfectly justified; and has been expressly endorsed by the Judicial Committee of the Privy Council in Matadeen v Pointu [1997 PRV 14; 1998 MR 172] (vide Bishop of Roman Catholic Diocese of Port Louis v Tengur [PCA No. 21 of 2003; 2004 MR 197]).
In the circumstances, the Tribunal sees no cause to intervene in the present labour disputes and the matters are accordingly set aside. 


A copy of this Award is filed in each of the other twenty three cases.
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      (Member)

......................................................
(sd)Jheenarainsing Soobagrah

      (Member)

…………………………………….
(sd)Maurice Christian Aimé Laurette

      (Member)

Date: 31 October 2011
